ST 99-0345-G L 11/09/1999 SERVI CE OCCUPATI ON TAX
Under the Service Occupation Tax Act, servicenen are taxed on tangible

personal property transferred incident to sales of service. See 86 II1I.
Adm Code 140.101. (This is a Al).

Novenber 9, 1999

Dear M. XXXXX:

This letter is in response to your letter dated August 3, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information,
is not a statenent of Department policy and is not binding on the Departnent.
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

W represent a conpany (the ‘Conpany’) that has asked us to identify

the Illinois sales and use tax liabilities, if any, that it may incur
as a result of its operations. For the reasons set forth below we
believe that the Conpany wll incur no such liabilities and request
that the Illinois Departnment of Revenue (the ‘Departnent’) respond to
this gener al i nformation request confirm ng our concl usi on.

Alternatively, if the Departnent believes that a different concl usion
applies, we request that the Department inform us of that conclusion
together with its analysis relating thereto.

On June 2, 1999, we discussed the issue presented herein by tel ephone
with a tax specialist enployed by the Departnment named PERSON (no | ast
nane was given); PERSON concurred with the analysis set forth herein.
Qur client has informed us, however, that it had previously received a
different oral answer from another Departnent enployee (our client
does not recall the nanme of such enployee), and has asked that we
obtain witten guidance on the issue. Because our client expects to
be making significant sales to Illinois custoners in the near future,
a pronpt response is respectfully requested.

Factual Overvi ew

The Conpany is a specialty printer incorporated outside the State of
Illinois (for sinplicity, the Conpany’'s state of incorporation is

hereinafter referred to as ‘State X). The Conmpany custom prints
itenms such as nmanuals, brochures, books and directories to the
specifications of its custonmers, sonme of whomare located in Illinois.

The Conpany, which has all of its printing facilities in State X
purchases all materials and supplies in State X or from out-of-state
vendors who ship such materials and supplies into State X by common
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carrier. None of the out-of-state vendors are located in or ship
materials and supplies from Illinois. Under the sales and use tax
|aws of State X, the Conpany purchases such materials and supplies on
a sal es/use tax-free basis.

The Conpany prints the products in State X, and then ships the
products, by conmon carrier to the custonmer (or at the custoner’s

direction, to a location designated by the custoner). Wth regard to
the Conpany’s Illinois custoners, nost of the custom printed materi al
is shipped to Illinois locations, although, from time to tinme, the
custoner will designate that the product be shipped to a non-lllinois
| ocation for use. A nunmber of the Conmpany’s Illinois custoners may be
tax-exenpt, i.e. are entitled to make purchases w thout the paynent of

II'linois sales or use tax.

The Company solicits Illinois sales by nmeans of print and electronic
advertising and through the activities of an enployee who is an
II'linois resident.

In addition to relying on the specified facts, please nake the

following assunptions when responding to this general information
request:
(1) the company has nexus with Illinois;

(2) the Conpany is a serviceman as that termis defined by SOI Reg.
Section 140.201(f) (' Serviceman’);

(3) the Conpany is ‘engaged in graphic arts production’ as that
phrase is defined by Section 3-10 of the Service COccupation Tax
Act (35 ILCS 115/ 3-30);

(4) the Conpany’s aggregate annual cost price of tangible personal
property transferred as an incident to the sales of service is
| ess than 75% of the aggregate annual total gross receipts from
all sales of service; and

(5 the Conpany is not otherwise required to be registered as a
retail er under Section 2a of the Retailers' Cccupation Tax Act.

Question Presented

Based on the facts and assunptions set forth above, does a De Mnims
Serviceman incur any illinois sales or wuse tax liabilities wth
respect to the sale of custom printed materials when such De Mnims
Serviceman is not otherwise required to be registered under the
Retail ers' Qccupation Act and elects to be subject to the Use Tax Act?

Anal ysi s
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The question presented requires an analysis of four Illinois taxes:
(1) the Retailer’s Qccupation Tax (‘ROT"), (2) the Use Tax (‘UT"), (3)
the Service Cccupation Tax (‘SOr"), and (4) the Service Use Tax
("SUr'). In general, Servicenen are subject to SOT and SUT instead of
ROT and UT. However, according to Section 2 of the SOT Act (35 ILCS
115/2) and Section 2 of the SUT Act (35 ILCS 110/2), as well as
nunerous general information letters (see, e.g., Private Letter Ruling
No. ST-98-0456-G L), Servicenmen engaged in graphic arts production
whose aggregate annual cost price of tangible personal property
transferred as an incident to the sales of service is |less than 75% of
the aggregate annual total gross receipts from all sales of service
(‘De Mnims Servicenen’), and who are not otherwise required to be
registered as a retailer, may elect not to be subject to SOl and SUT.
I nstead, upon such election, De Mnims Servicenen beconme subject to
ROT and UT on purchases of tangible personal property transferred as
an incident to sales of service.

Section 2 of the SOI Act specifically provides, in relevant part, as
fol |l ows:

‘Sale of service' means any transaction except ...(7) at the
el ection of any servicemen not otherwise required to be
regi stered under Section 2a of the Retailers' Occupation
Tax Act made for each fiscal year sales of service in which
the aggregate annual <cost price of tangible personal
property transferred as an incident to the sales of service
is less than ... 75% in the case of servicenen ...engaged in
graphic arts production, of the aggregate annual total
gross receipts from all sales of service. The purchase of
such tangi ble personal property by the serviceman shall be
subject to tax under the Retailers' QOccupation Tax Act and
the Use Tax Act.

Assumi ng the Conpany mnmekes this election, it wll not incur any
Illinois SUT or SOT liabilities. Furt hernmore, although ‘subject to’
ROT, the Conpany will not incur ROT liability. The statutory |anguage
guoted above nmakes clear that it is the De Mnims Servicenen's
‘purchase of tangible property’ that is subject to tax; the De Mnims
Servicenen’s sale of tangi ble personal property is not subject to tax.
ROT, therefore, does not apply because it is inposed on the sale of
tangi bl e personal property. See, e.g., Private Letter Ruling No. ST-
98-0456-G L (stating that De Mnims Servicenen may elect to pay UT
wi t hout nentioning ROT).

Finally, although ‘subject to" UT, the Conpany wll not incur UT
l[iability. According to Section 3 of the UT Act, UT ‘is inposed upon
the privilege of wusing in [Illlinois] tangible personal property
purchased at retail from a retailer.’ The reason the Conpany wll
incur no UT liability is clear: the Conpany does not use (or

purchase) tangi bl e personal property in Illinois. As a result, based
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on the specified facts and assunptions, the Conpany will not incur any
sales or use tax liability in Illinois.
We thank you in advance for your attention to this request. Pl ease

note that we have reviewed the responses of the Departnent to various
general information requests regarding simlar issues. Such responses
generally address the nethods Servicenen may use to calculate their
tax base. Qur inquiry is nore specific, it concerns the tax liability
of a non-Illinois Serviceman who purchases all of its supplies outside
of Illinois and elects to pay UT (generally the fourth alternative of
those described by the Departnent). Accordingly, please direct your
response to our specific inquiry.

W also ask that you confirm that, without regard to the analysis

presented above, the Conpany would not incur Illinois sales and use
tax on the materials it ships to non-Illinois locations at the
direction of its Illinois custoners for use outside Illinois.

Shoul d you have any questions or require further information, please
cal | nme at ####.

We are unable to give you the ruling you request in the context of a CGenera
Information Letter. General Information Letters, as stated above, give general
non-bi nding information to taxpayers. In order to receive the specific ruling
you request you must submt the information necessary for a Private Letter
Rul i ng, including disclosure of the taxpayer.

For your information, we have enclosed a copy of 86 Ill. Adm Code 130. 2000,
which is the regulation for "Persons Engaged in the Printing, Gaphic Arts or
Rel ated Cccupations, and Their Suppliers.” As a general rule, when products are
items of general utility and serve substantially the sanme function as stock or
standard itens, the products will be subject to the Retailers’ OCccupation Tax
when sol d. Items which serve substantially the sane function are those which,
when produced on special order, could be sold as produced to soneone other than
the original purchaser at substantially the sanme price.

Itens that would not be considered stock or standard itenms and woul d not be
sold to sonmeone other than the purchaser for substantially the sanme price would
not be subject to the Retailers’ OCccupation Tax when sold, but would be subject
to the Service Cccupation Tax. Special order or customprint itens are generally
not considered stock or standard itens and are generally not sold to soneone
other than the purchaser for substantially the same price. Theref ore speci al
order or customprint itens are generally subject to the Service Cccupation Tax.
Under the Service Cccupation Tax Act, servicemen are taxed on tangible personal
property transferred incident to sales of service. See 86 I1l1l. Adm Code
140. 101.

The purchase of tangible personal property that is transferred to service
custoners may result in either Service Cccupation Tax liability or Use Tax
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liability for the servicenmen, depending upon which tax base the servicenen choose
to calculate their liability. Servicenmen may calculate their tax base in one of
four ways: (1) separately stated selling price; (2) 50% of the entire bill; (3)
Service CQCccupation Tax on cost price if they are registered de mnims
servicenen; or, (4) Use Tax on cost price if the servicenen are de mninms and
are not otherwise required to be registered under Section 2a of the Retailers'
Cccupation Tax Act.

Cenerally, special order printers calculate their tax base utilizing either
the third or fourth method. The third way servicenen may account for their tax
liability only applies to de mnims servicenen who have either chosen to be
registered or are required to be registered because they incur Retailers'
Cccupation Tax liability with respect to a portion of their business. Servicenen
may qualify as de mnims if they determne that their annual aggregate cost
price of tangible personal property transferred incident to sales of service is
| ess than 35% of their annual gross receipts from service transactions (75% in
t he case of pharmaci sts and persons engaged in graphic arts production). See, 86
I11. Adm Code 140.101(f) enclosed. This class of registered de mnims
servicenen is authorized to pay Service Cccupation Tax (which includes |[ocal
taxes) based upon the cost price of tangible personal property transferred

incident to sales of service. Servicenmen that incur Service OCccupation Tax
collect the Service Use Tax from their custoners. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide

suppliers with Certificates of Resale for the property transferred to service
cust oners.

The final method of determining tax liability may be used by de mnims
servicenen that are not otherwi se required to be registered under Section 2a of
the Retailers' Cccupation Tax Act. Servicenmen may qualify as de mnims if they
determ ne that their annual aggregate cost price of tangible personal property
transferred incident to sales of service is less than 35% of their annual gross
receipts from service transactions (75% in the case of pharmacists and persons
engaged in graphic arts production). Such de mnims servicenmen nmay pay Use Tax
to their suppliers or may self-assess and remt Use Tax to the Departnent when
maki ng purchases from unregi stered out-of-State suppliers. Those servicenen are
not authorized to collect "tax" from their service custonmers because they, not
their customers, incur the tax liability. Those servicenen are also not |iable
for Service Cccupation Tax. It should be noted that servicenen no |onger have
the option of determning whether they are de mnims using a transaction by
transacti on basi s.

Cenerally speaking, no tax liability is incurred by the custonmers of out-of-
State servicemen who have nexus with Illinois and which are also qualified to
utilize the final nethod listed above. This being the case, such servicenmen have
no tax collection obligations on such service transactions.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.
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If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



